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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
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May 06, 2020

In Reply Refer To:
Compliance Review No. 01CR-19-R4

Ed Kerwin

Executive Director

Orange Water and Sewer Authority
400 Jones Ferry Road

Carrboro, NC 27510

Dear Executive Director Kerwin:

This letter is to inform you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO) is resolving EPA compliance review No. 01CR-19-R4
based on the enclosed Informal Resolution Agreement (Agreement) entered into between EPA
and the Orange Water and Sewer Authority (OWASA). On September 27, 2019, the ECRCO
initiated a compliance review under EPA’s nondiscrimination regulation at 40 C.F.R. Parts 5 and
7. The compliance review was focused on:

Whether OWASA has and is implementing the procedural safeguards recipients of
federal assistance must have in place to comply with their general nondiscrimination
obligations, and the specific policies and procedures to ensure meaningful access to
OWASA services, programs and activities, including for individuals with disabilities and
individuals with limited English proficiency (LEP), in compliance with requirements set
forth in 40 C.F.R. Parts 5 and 7.

During the course of ECRCO’s compliance review, the OWASA agreed to enter into an Informal
Resolution Agreement in order to resolve identified issues. The enclosed Agreement is entered
into by EPA pursuant to authority granted to EPA under the federal nondiscrimination laws,
including Title VI and EPA’s nondiscrimination regulation at 40 C.F.R. Parts 5 and 7. It
resolves EPA Compliance Review 01CR-19-R4.

It is understood that the Agreement does not constitute an admission by the OWASA of any
violation or a finding by EPA of compliance or noncompliance with applicable federal non-
discrimination laws and regulation, including 40 C.F.R. Parts 5 and 7.
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The enclosed Agreement does not affect the OWASA’s continuing responsibility under Title VI
or other federal non-discrimination laws, and EPA’s regulation at 40 C.F.R. Parts 5 and 7, nor
does it affect EPA’s investigation of any Title VI or other federal civil rights complaints or
address any other matter not covered by this Agreement. This letter sets forth EPA’s disposition
of the compliance review. This letter is not a formal statement of EPA policy and should not be
relied upon, cited, or construed as such.

EPA is committed to working with the OWASA as it implements the provisions of the
Agreement. If you have any questions regarding the Agreement between EPA and the OWASA,
please contact me at (202) 564-9649, by e-mail at dorka.lilian@epa.gov, or U.S. mail at U.S.
EPA, Office of General Counsel, External Civil Rights Compliance Office (Mail Code 2310A),
1200 Pennsylvania Avenue, N.W., Washington, D.C. 20460.

Sincerely,

Lilian S. Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

Enclosure

cc: Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights and Finance Law Office

Beverly Banister

Acting Deputy Regional Administrator
Deputy Civil Rights Official

U.S. EPA Region 4

Leif Palmer
Regional Counsel
U.S. EPA Region 4

Elizabeth (Robin) Lackey Jacobs
Epting and Hackney
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INFORMAL RESOLUTION AGREEMENT
between the
ORANGE WATER AND SEWER AUTHORITY
AND THE
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
EPA COMPLIANCE REVIEW NO. 01CR-19-R4

I PURPOSE AND JURISDICTION

A. Title VI of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000d to 2000d-7 (“Title VI”), and
other federal nondiscrimination laws, and United States Environmental Protection
Agency’s (“EPA”) implementing regulation at 40 C.F.R. Parts 5 and 7 prohibit
discrimination on the basis of race, color, national origin, disability, sex, age, and
retaliation in the programs, services and activities of applicants for or recipients of federal
financial assistance.! Orange Water and Sewer Authority (OWASA) receives federal
financial assistance from EPA and, therefore, must ensure nondiscrimination in its
programs and activities pursuant to federal nondiscrimination laws and EPA’s
implementing regulation.

B. On September 27, 2019, the EPA External Civil Rights Compliance Office within the
Office of General Counsel (ECRCO) initiated a Compliance Review investigation of
OWASA, pursuant to Title VI and EPA’s implementing regulation at 40 C.F.R. Parts 5
and 7.2 ECRCO’s letter noted that the investigation would focus on the following issue:

Whether OWASA has and is implementing the procedural safeguards recipients
of federal assistance must have in place to comply with their general
nondiscrimination obligations, and the specific policies and procedures to ensure
meaningful access to OWASA services, programs and activities, including for
individuals with disabilities and individuals with limited English proficiency
(LEP), in compliance with requirements set forth in 40 C.F.R. Parts 5 and 7.

C. On October 10, 2019, OWASA agreed to engage in this Informal Resolution process.

! Title VI of the Civil Rights Act of 1964, 42 United U.S.C. §§ 2000d to 2000d-7 (Title VI); Section 504 of the
Rehabilitation Act of 1973, as amended, 29 U.S.C. § 794; Title IX of the Education Amendments of 1972, as
amended, 20 U.S.C. § 1681 et seq.; Age Discrimination Act of 1975,42 U.S.C. § 6101 et seq.; Federal Water
Pollution Control Act Amendments of 1972, Pub. L. 92-500 § 13, 86 Stat. 903 (codified as amended at 33 U.S.C. §
1251 (1972)); 40 C. F.R. Parts 5 and 7.

240 C.F.R. § 7.115(a): 40 C.F.R. § 5.605.
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. This Informal Resolution Agreement (Agreement) resolves all issues identified in the

letter initiating Compliance Review number 01CR-19-R4. This Agreement is entered into
pursuant to the authority granted EPA under the federal non-discrimination laws,
including Title VI of the Civil Rights Act of 1964, and the EPA regulation found at 40
C.F.R. Parts 5 and 7,3 and resolves Compliance Review number 01CR-19-R4.

. This Agreement is entered into voluntarily by OWASA and does not constitute an

admission by OWASA of a violation of, or a finding of compliance or noncompliance by
EPA with Title VI or the other federal non-discrimination laws enforced by EPA through
implementing regulations at 40 C.F.R. Parts 5 and 7.

BACKGROUND

. OWASA was established in North Carolina in 1976 as a water and sewer authority under

state statutes to acquire and operate utilities within Orange County, including service for
the University of North Carolina, and the towns of Chapel Hill and Carrboro, and
commenced operations on February 16, 1977 as a public, non-profit agency that provides
water, sewer (wastewater) and reclaimed water services to the community. OWASA is
governed by a Board of Directors which adopts the annual budget; sets rates, fees and
charges based on cost-of-service principles; approves bond issues to fund capital projects;
makes policy decisions; and appoints the Executive Director, General Counsel and
independent auditor.

. Since its inception, OWASA has been, and remains committed to carrying out its

responsibilities in a nondiscriminatory manner, in accordance with the requirements of
Title VI and the other federal non-discrimination laws enforced by EPA regulation at 40
C.F.R. Parts 5 and 7. The activities detailed in Sections III and IV of this Agreement are
in furtherance of OWASA’s ongoing commitment.

. During the course of negotiations OWASA has taken the following action:

1. Designation of Stephanie Glasgow as OWASA’s Non-Discrimination Coordinator,
per III. C below. In the event that OWASA designates a different person as Non-
Discrimination Coordinator all posted information will be updated immediately.

SPECIFIC OWASA COMMITMENTS

A. Notice of Non-Discrimination under the Federal Non-Discrimination Laws?

1. Within 60 days, OWASA will post an updated notice of non-discrimination on
the OWASA website homepage. and in its publications that are distributed to the
general public. OWASA will ensure that its notice of non-discrimination is

340 C.F.R. § 7.95; 40 C.F.R. § 5.140.
440 C.F.R. § 7.95;40 C.F.R. § 5.140.
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accessible to individuals with limited English proficiency and individuals with
disabilities.

2. This notice will contain, at a minimum, the following statements:

a. OWASA does not discriminate on the basis of race, color, national origin,
disability, age, or sex in administration of its programs or activities, and,
OWASA does not retaliate against any individual because they have
exercised their rights to participate in actions protected by 40 C.F.R. Parts 5
and 7; oppose actions prohibited by 40 C.F.R. Parts 5 and 7, or for the
purpose of interfering with such rights.

b. OWASA is responsible for coordination of compliance efforts and receipt of
inquiries concerning non-discrimination requirements implemented by 40
C.F.R. Parts 5 and 7 (Non-discrimination in Programs or Activities
Receiving Federal Assistance from the Environmental Protection Agency),
including Title VI of the Civil Rights Act of 1964, as amended; Section 504
of the Rehabilitation Act of 1973; the Age Discrimination Act of 1975, Title
IX of the Education Amendments of 1972; and Section 13 of the Federal
Water Pollution Control Act Amendments of 1972 (hereinafter referred to
collectively as the “federal non-discrimination statutes™).

c. Ifyou have any questions about this notice or any of OWASA’s non-
discrimination programs, policies or procedures, you may contact:

Stephanie Glasgow

Non-Discrimination Coordinator/
Director of Human Resources and Safety
Orange Water and Sewer Authority

400 Jones Ferry Road

Carrboro, North Carolina 27510

(919) 968-4421

sglasgow(@owasa.org

d. Ifyou believe that you have been discriminated against with respect to an
OWASA program or activity, you may contact Stephanie Glasgow, Non-
Discrimination Coordinator, identified above or visit our website at
www.OWASA .org to learn how and where to file a complaint of
discrimination.

3. Within 30 days after the effective date of this Agreement, OWASA will submit
to EPA for review a copy of its notice of non-discrimination.
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B. Grievance Procedures to Process Discrimination Complaints filed under the Federal
Non-Discrimination Laws>

1. OWASA will ensure that it has prominently published online its grievance
procedures to process discrimination complaints filed under federal non-
discrimination statutes and EPA’s implementing regulations at 40 C.F.R. Parts 5
and 7. OWASA will review the grievance procedures on an annual basis, and
revise as necessary, to allow for prompt and fair resolution of discrimination
complaints.

2. The grievance procedures will at a minimum address the following:

a. Clearly identify the Non-Discrimination Coordinator, including contact
information,;

b. Explain the role of the Non-Discrimination Coordinator relative to the
coordination and oversight of the grievance procedures;

c. State who may file a complaint under the procedures;

d. Describe the formal process available, and the options for complainants in
pursuing it;

e. State that the preponderance of the evidence standard will be applied during
analysis of the complaint;

f. Contain assurances that intimidation and retaliation are prohibited® and that
claims of intimidation and retaliation will be handled promptly and fairly
pursuant to your grievance procedures in the same manner as other claims of
discrimination;

g. Assure the prompt and fair resolution of complaints which allege violation of
federal non-discrimination laws;

h. State that written notice will be promptly provided about the outcome of the
investigation, including whether discrimination is found and the description
of the investigation process.

3. Within 90 days after the effective date of this Agreement, OWASA will submit to
EPA for review, a copy of its grievance procedures consistent with the
requirements 40 CFR § 5.135 and §7.90 (Grievance Procedures).

C. Designation of Non-Discrimination Coordinator’

540 C.F.R. § 7.90; 40 C.F.R. § 5.135(b).
6 See 40 C.F.R. § 7.100.
740 C.F.R. § 7.85(g): 40 C.F.R. § 5.135(a).
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1. OWASA has designated at least one Non-Discrimination Coordinator to ensure
OWASA’s compliance with the federal non-discrimination statutes, who will:

a. Provide information to individuals internally and externally that OWASA
does not discriminate on the basis of race, color, national origin, disability,
age, or sex in administration of its programs or activities, and, OWASA does
not retaliate against any individual because they have exercised their rights to
participate in or oppose actions protected by 40 C.F.R. Parts 5 and 7 or for
the purpose of interfering with such rights;

b. Provide notice on the OWASA website of OWASA’s formal grievance
process and the ability to file a discrimination complaint;

c. Establish written grievance policies and procedures or mechanisms to ensure
that all discrimination complaints filed with OWASA under federal non-
discrimination statutes and EPA implementing regulations 40 C.F.R. Parts 5
and 7 are processed promptly and appropriately. One element of any policy
and procedure or mechanism must include meaningful access for limited-
English proficient individuals and individuals with disabilities to these
grievance policies and procedures;

d. Track all discrimination complaints filed with OWASA’s Non-
Discrimination Coordinator under federal non-discrimination statutes and/or
any other complaints independently investigated by OWASA. Also,
regularly review the issues raised and outcomes achieved to evaluate whether
there are any trends indicating any patterns or systemic problems. Address
any trends identified.

e. Ensure that appropriate training is provided for OWASA staff in the formal
process available to resolve complaints filed with OWASA under federal
non-discrimination laws;

f. Ensure that complainants are updated on the progress of their discrimination
complaints filed with OWASA under federal non-discrimination laws and
promptly informed as to any determinations made;

g. Undertake periodic evaluations of the efficacy of OWASA efforts to provide
services, aids, benefits, and participation in any of OWASA’s programs or
activities without regard to race, color, national origin, disability, age, sex or
prior exercise of rights or opposition to actions protected under federal non-
discrimination laws; and,

h. Not have other responsibilities that create a conflict of interest (e.g., serving
as the non-discrimination coordinator as well as the legal advisor or
representative on civil rights issues).
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2.Within 90 days of the effective date of this Agreement OWASA will forward to
ECRCO, proof that the responsibilities have been included in the incumbent’s
statement of duties and that the incumbent has accepted the duties.

D.  Public Participation:

1. OWASA believes that meaningful public involvement consists of informing,
consulting, and working with the entire community at various stages of its
decision-making processes to address the community’s needs as well as the needs
of OWASA. Therefore, OWASA will:

a. Ensure its public involvement process is available to all persons regardless of
race. color, national origin (including limited-English proficiency), age,
disability, sex, or prior exercise of rights or opposition to actions prohibited
under federal non-discrimination laws;

b. Ensure that the factors used to determine the time, place, location, duration,
and security at public meetings are developed and applied in a non-
discriminatory manner;

c. Ensure that OWASA’s public participation procedures are implemented
consistent with the federal civil rights laws and EPA’s Public Participation
Guidance found at 71 F.R. 14207, 14210 (March 21, 2006),® that include
implementation of steps for effective public participation that is accessible to
all persons without regard to race, age, color, national origin (including
Limited English proficiency), disability or sex each time OWASA engages in
a public participation or public engagement process.

d. OWASA will consider the following steps to ensure that its public
involvement and communication process is available and accessible to all
persons regardless of race, color, national origin, disability, sex and age:

i.  develop a description of the community (including demographics,
history, and background);

ii.  post contact information for relevant staff members on its website,
including phone numbers and email addresses, to allow the public to
communicate via phone or internet;

iil.  maintain records regarding past and present community concerns
(including any complaints filed under the federal non-discrimination
laws);

iv.  develop and implement a detailed plan of action (outreach activities) you
will take to address concerns;

v.  develop and implement a contingency plan for unexpected events;

8 https://www.govinfo.gov/content/pkg/FR-2006-03-21/pdf/06-2691.pdf
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vi.  identify location(s) where public meetings will be held (consider the
availability and schedules of public transportation);

vii.  maintain a list of contact names for obtaining language assistance
services for limited-English proficient persons, including translation of
documents and/or interpreters for meetings;

viil.  maintain a list of appropriate local media contacts (based on the culture
and linguistic needs of the community); and
ix.  provide the location of the information repository.

2. Within 180 days of the effective date of this Agreement, OWASA will forward to
ECRCO documents demonstrating that its public participation process/policy is
consistent with the considerations identified above. OWASA will also forward
information about the location and accessibility of the public participation
process/policy, such as a link to its Website.

E. OWASA Plan to Ensure Access for Persons with Limited English Proficiency
LEP):

1. OWASA will continue to provide meaningful access to information for
individuals with limited English proficiency (LEP), and will develop, publicize,
and implement written procedures to ensure meaningful access to all OWASA
services, programs and activities by all persons, including access by individuals
with limited English proficiency, at no cost to those individuals.

2. OWASA will conduct the appropriate analysis in light of EPA’s LEP Guidance
found at 69 F.R. 35602 (June 25, 2004)° and http://www.lep.gov to determine
what language services or mix of language services it may need to provide to
ensure that individuals with limited English proficiency can meaningfully
participate in your programs and activities. OWASA should:

a. develop a language access plan consistent with EPA’s LEP Guidance;

b. develop, publicize, and implement written procedures to ensure meaningful
access to all your programs and activities for all persons, including access for
individuals with limited English proficiency;

c. translate vital documents of general interest into prominent languages for LEP
individuals who are served or likely to be encountered by OWASA’s
programs and activities;

d. translate vital documents of individual interest to a LEP individual (s);

® https://www.govinfo.gov/content/pkg/FR-2004-06-25/pdf/04-14464.pdf
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e. upon request with reasonable notice, provide for simultaneous oral
interpretation of live proceedings (e.g., town hall meetings and public
hearings) in prominent languages; and

f. provide for simultaneous interpretation of proceedings, meetings, efc., for
individual LEP persons participating in one of your programs or activities
(e.g., a LEP individual wishing to file a grievance or complaint).

3. Within 180 days of the effective date of this Agreement, OWASA will forward to
ECRCO a copy of its written procedures to ensure meaningful access to all
OWASA programs and activities by all persons, including access by individuals
with limited English proficiency.

F. OWASA Plan to Ensure Meaningful Access for Persons with Disabilities

1. Upon request with reasonable notice, OWASA will continue to provide, at no cost,
appropriate auxiliary aids and services to individuals with disabilities, (including
but not limited to, for example, qualified interpreters to individuals who are deaf or
hard of hearing, and to other individuals, as necessary), to ensure effective
communication or an equal opportunity to participate fully in benefits, activities,
programs and services provided by OWASA in a timely manner. In addition,
OWASA will continue to ensure that its facilities and other facilities utilized by
OWASA are accessible to the public (e.g. if OWASA were to hold a public
hearing at a recreational center) are physically accessible for individuals with
disabilities. OWASA will develop and implement policies and procedures for
providing individuals with disabilities the opportunity for meaningful access and
opportunity for full participation in its programs and activities.

2. Within 180 days of the effective date of this Agreement, OWASA will forward to
ECRCO for review a final draft of its written procedures to ensure meaningful
access to all OWASA programs and activities by individuals with disabilities.

G. Training

1. Within 150 days after implementing the deliverables identified in this Agreement,
including a Non-Discrimination Coordinator, Non-Discrimination Notice,
Grievance Procedures, and Public Participation Process/Procedures, OWASA will
ensure that all staff has been appropriately trained on these processes and
procedures as on the nature of the federal non-discrimination obligations.

2. Within 180 days after execution of this Agreement, OWASA will have a plan in

place to ensure that such training is a routine part of the on-boarding process for
new employees and is given periodically as refresher training to all employees.

IV. GENERAL
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In consideration of OWASA’s implementation of commitments and actions described
in Section III of this Agreement, ECRCO will end its investigation of Compliance
Review No. 01CR-19-R4 and not issue a decision containing findings on the merits of
the compliance review.

ECRCO will monitor the implementation of the commitments in Section III of this
Agreement, as appropriate, to ensure they are fully implemented. Once the terms of
this Agreement are satisfied, ECRCO will issue a letter documenting closure of its
monitoring actions in Compliance Review No. 01CR-19-R4 and closure of the
Compliance Review as of the date of that letter.

OWASA will, within 30 days of the implementation of each commitment in Section
111, and consistent with the timeframes in Section III, submit a report documenting
their implementation, by electronic mail to the Director, External Civil Rights
Compliance Office, Office of General Counsel, US EPA, (Mail Code 2310A), 1200
Pennsylvania Avenue N.W., Washington D.C. 20460.

ECRCO will review and provide feedback about any documentation submitted by
OWASA demonstrating completion of each commitment and will provide an
assessment as to whether the documentation satisfies the commitment within 30 days
of receipt of each such submission.

EPA will, upon request, provide technical assistance to OWASA regarding any of the
civil rights obligations previously referenced.

. COMPUTATION OF TIME AND NOTICE

A.

As used in this Agreement, “day” will mean a calendar day. In computing any period
of time under this Agreement, where the last day would fall on a Saturday, Sunday, or
federal holiday, the period will run until the close of business of the next working
day.

. Service of any documents required by this Agreement will be made personally, by

certified mail with return receipt requested, or by any reliable commercial delivery
service that provides written verification of delivery. Electronic service is acceptable
as outlined below. Documents forwarded by email for review are to be sent in native
format for draft documents and PDF format for documents intended to be final.

. Electronic documents submitted by OWASA to EPA via email will be sent to the

following email address: Dorka.Lilian@epa.gov. Documents mailed by OWASA to
EPA will be sent to the Director, U.S. EPA External Civil Rights Compliance Office,
Office of General Counsel (Mail Code 2310A), 1200 Pennsylvania Avenue N.W.,
Washington D.C. 20460.
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D. Documents submitted by EPA to OWASA will be sent to the following email

address: ekerwin@owasa.org. Documents mailed by the EPA to OWASA will be
mailed to Ed Kerwin, Executive Director, Orange Water and Sewer Authority, 400
Jones Ferry Road, Carrboro, NC 27510.

VI. EFFECT OF THE AGREEMENT

A.

OWASA understands that, if necessary, ECRCO may visit OWASA, interview staff,
and request such additional reports or data as are necessary for ECRCO to determine
whether OWASA has fulfilled the terms of this Agreement.

OWASA understands that EPA will not close its monitoring of this Agreement until
ECRCO determines that OWASA has fully implemented this Agreement and that a
failure to satisfy any term in this Agreement may result in the EPA re-opening an
investigation.

If either Party desires to modify any portion of this Agreement because of changed
conditions making performance impractical or impossible, or due to material change
to OWASA’s program or authorities, or for other good cause, the Party seeking a
modification will promptly notify the other in writing, setting forth the facts and
circumstances justifying the proposed modification. Any modification(s) to this
Agreement will take effect only upon written agreement by the Director of OWASA
and the Director of ECRCO.

This Agreement constitutes the entire Agreement between OWASA and EPA
regarding the matters addressed herein, and no other statement, promise, or
agreement, made by any other person will be construed to change any commitment
or term of this Agreement, except as specifically agreed to by OWASA and EPA in
accordance with the provisions of Section VI.C. above.

This Agreement does not affect OWASA’s continuing responsibility to comply with
Title VI or other federal non-discrimination laws and EPA’s regulations at 40 C.F.R.
Parts 5 and 7, nor does it affect EPA’s investigation of any other Title VI or other
federal civil rights complaints or address any other matter not covered by this
Agreement.

The effective date of this Agreement is the date by which both Parties have signed
the Agreement. This Agreement may be signed in counterparts. The Director, in his
capacity as an official of OWASA, has the authority to enter into this Agreement for
purposes of carrying out the activities listed in these paragraphs. The Director of
ECRCO has the authority to enter into this Agreement.
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On behalf of the Orange Water and Sewer Authority,

5/5/2020
Ed Kerwin (Date)
Director
On behalf of the U.S. Environmental Protection Agency,

_5/5/2020_
Lilian S. Dorka, Director (Date)

External Civil Rights Compliance Office
Office of General Counsel
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September 27, 2019

Return Receipt Requested In Reply Refer To:
Certified Mail #: 7015 3010 0001 1267 1708 EPA File No. 01CR-19-R4
Ed Kerwin

Executive Director

Orange Water and Sewer Authority
400 Jones Ferry Road

Carrboro, NC 27510

Re: Compliance Review 01CR-19-R4

Dear Executive Director Kerwin:

This letter is to notify you that ECRCO will conduct a compliance review of the Orange Water
and Sewer Authority (OWASA) in accordance with the EPA’s nondiscrimination regulation at
40 C.F.R. Parts 5 and 7. EPA’s regulation at 40 C.F.R. Section 7.115(a) provides ECRCO with
authority to conduct periodic compliance reviews of any recipient’s programs or activities
receiving EPA assistance and to request data and information from recipients as part of that
process.

During a recent complaint investigation, ECRCO reviewed publicly available information to
determine whether OWASA has a nondiscrimination program that contains the required
procedural safeguards as well as the policies and procedures to ensure that persons with limited
English proficiency and persons with disabilities have meaningful access to OWASA programs,
services and activities, as required by EPA’s nondiscrimination regulation at 40 Code of Federal
Regulations (C.F.R.) Parts 5 and 7. ECRCO’s preliminary review of the information available
through OWASA’s website has identified a number of deficiencies in light of the federal
nondiscrimination requirements. For example, we are not able to identify that OWASA has in
place, “prominently” posted and accessible to the public: a complete notice of nondiscrimination,
a nondiscrimination coordinator, nondiscrimination grievance procedure, disability
policy/processes, or a language access policy/plan or process. (See 40 C.F.R. Parts 5 and 7
(including at Sections 5.135, 5.140, 7.80, 7.90, and 7.95.))
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ECRCO has contacted Mr. Robert Epting, as OWASA’s representative, on a number of
occasions, to afford OWASA an opportunity to address these deficiencies informally with
technical assistance from ECRCO. However, to date, ECRCO’s offers to engage in informal
resolution and to discuss and address these deficiencies have been rejected.! As such, ECRCO is
initiating a compliance review. ECRCO’s investigation will focus on:

Whether OWASA has and is implementing the procedural safeguards recipients of
federal assistance must have in place to comply with their general nondiscrimination
obligations, and the specific policies and procedures to ensure meaningful access to
OWASA services, programs and activities, including for individuals with disabilities and
individuals with limited English proficiency (LEP), in compliance with requirements set
forth in 40 C.F.R. Parts 5 and 7.

The initiation of this compliance review should not be considered a decision on the merits as to
the issue under investigation. ECRCO is a neutral fact finder and will begin its process to gather
the relevant information, discuss the matter further with OWASA and determine next steps
utilizing ECRCO’s internal procedures. In the intervening time, ECRCO will provide OWASA
with an opportunity to make a written submission responding to, rebutting, or denying the issues
that have been accepted for review within thirty (30) calendar days of receiving its copy of this
letter. See 40 C.F.R. §§ 7.115(b)(2).

EPA’s nondiscrimination regulation provides that ECRCO shall seek the cooperation of
recipients in securing compliance with its nondiscrimination regulation. See 40 C.F.R. §

105). Accordingly, ECRCO will contact OWASA within 10 days of the date of this letter to
offer and discuss the Informal Resolution Agreement process with OWASA as a potential path
for resolution of the issue identified above for investigation. When deficiencies identified as a

"'ECRCO invited OWASA to engage in discussion of the EPA’s nondiscrimination regulation’s requirements,
OWASA’s compliance therewith, and the informal resolution of any deficiencies on multiple occasions. On July 11,
2018, Jonathan Stein sent a draft Informal Resolution Agreement to OWASA for consideration. Signing of the
[nformal Resolution Agreement would have brought to conclusion the investigation of complaint No. 13R-07-R4
and eliminated the need for a compliance review. OWASA rejected the agreement as written and did not provide a
counter-proposal for consideration (see email from Epting to Stein, 08/13/18, “I can say that your draft was not
acceptable either to him [the attorney for Orange County, NC] or me,” and Epting to Debra McGhee, 08/23/2018 “I
cannot imagine any way in which any changes short of what the County proposed would ever be appropriate for or
suitable to OWASA.”). On April 17,2019 ECRCO sent a checklist to OWASA to facilitate OWASA’s internal
audit of compliance with EPA’s nondiscrimination regulation (see Email from Rhines to Epting, 04/17/2019).
Receipt of the checklist was acknowledged via an email on April 17, 2019. (see email from Epting to Rhines,
04/17/2019 “Thank you for sending along the checklist attached to your email.... | am forwarding it on to our
compliance staff...”). On May 13, 2019, ECRCO sent an email offering to set up a conference call to discuss
OWASA’s nondiscrimination program and how identified deficiencies could be corrected. ECRCO received no
response to this offer (see email from McGhee to Epting, 05/13/2019). On June 28, 2019, and July 1, 2019, I wrote
to OWASA offering technical assistance and an opportunity to informally resolve outstanding issues (see emails
from Dorka to Epting, 06/28/19, “we would welcome the opportunity to work with you and provide assistance to
OWASA to resolve these issues,” and 07/01/19 “ECRCO would be happy to work with OWASA to assist in
addressing these deficiencies.”). These offers were declined. On September 16, 2019, ECRCO once more offered
OWASA an opportunity to engage in informal resolution (see email from Lilian Dorka to Epting, “ECRCO is still
willing to work collaboratively with OWASA . .. .”) In conclusion, all offers of technical assistance and requests to
informally resolve the existing deficiencies in OWASA’s nondiscrimination program were rebuffed by OWASA.
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result of a compliance review cannot be resolved informally, ECRCO shall follow the procedures
established by paragraphs (c) through (e) of 40 C.F.R. § 7.115. Generally, the investigation and
resolution options and procedures identified in EPA’s nondiscrimination regulation and
ECRCO’s Case Resolution Manual (CRM) will be utilized for compliance reviews. We invite
you to review the CRM for a more detailed explanation of ECRCO’s case resolution process
available at https://www.epa.gov/sites/production/files/2017-
01/documents/final_epa_ogc_ecrco_crm_january 11 2017.pdf.

As ECRCO informs all recipients at the start of all investigations, please note that no one may
intimidate, threaten, coerce, or engage in other discriminatory conduct against anyone because he
or she has either taken action or participated in an action (such as any individual who provides
testimony or evidence relevant to this compliance review) or in an action to secure rights
protected by the civil rights requirements that we enforce. See 40 C.F.R. § 7.100. Any
individual alleging such harassment or intimidation may file a complaint with ECRCO.

We appreciate your attention to this matter. If you have any questions, please feel free to contact
me at 202-564-9649, or at dorka.lilian@epa.gov, or Dale Rhines, ECRCO’s Deputy Director at
202-564-4174, by email at rhines.dale@epa.gov or by U.S. mail at U.S. EPA, Office of General
Counsel (Mail Code 2310A), 1200 Pennsylvania Avenue, N.W., Washington, D.C., 20460.

"D A

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

cc: Angelia Talbert-Duarte
Deputy Associate General Counsel
Civil Rights & Finance Law Office

Beverly Banister

Acting Deputy Regional Administrator
Deputy Civil Rights Official

U.S. EPA Region 4

Leif Palmer
Regional Counsel
U.S. EPA Region 4

Robert Epting, Esq.
Epting and Hackney
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October 21, 2019
Return Receipt Requested In Reply Refer to:
Certified Mail#: 70153010 0001 1267 1746 EPA Compliance Review No. 01CR-19-R4

Mr. Robert Epting

Epting and Hackney

410 Martin Luther King Jr. Blvd.
Chapel Hill, North Carolina 27514

Re: Informal Resolution, EPA Compliance Review No. 01CR-19-R4

Dear Mr. Epting:

This letter concerns EPA Compliance Review No. 01CR-19-R4, which was initiated with regard
to the Orange Water and Sewer Authority (OWASA) on September 27, 2019. The U.S.
Environmental Protection Agency’s (EPA) External Civil Rights Compliance Office (ECRCO)
is required by regulation to seek cooperation with recipients in securing compliance with 40
C.F.R. Parts 5 and 7 through informal and voluntary means.' During a telephone conversation
on October 10, 2019, you informed ECRCO that OWASA has agreed to engage in negotiations
toward the execution of an Informal Resolution Agreement (IRA).

Accordingly. as of October 10. 2019, ECRCO and OWASA have commenced informal
resolution agreement discussions. ECRCO, therefore, will suspend its compliance review
investigation and toll the 180-day investigation timeframe in 40 C.F.R. § 7.115(¢c)(1) for the
duration of the informal resolution agreement process. ECRCO will ensure that this process
occurs promptly and without undue delay.

If the informal resolution process fails to result in an Informal Resolution Agreement between
ECRCO and OWASA, ECRCO will notify OWASA that ECRCO has resumed its compliance
review investigation and will issue preliminary findings within 180 days of the start of the

compliance review — excluding any days spent in the informal resolution agreement process.>

' See 40 C.F.R. § 7.105 (EPA “shall seek the cooperation of applicants and recipients in securing compliance with”
40 C.F.R. Part 7); § 7.130(a) (EPA may terminate federal assistance “if compliance with this part cannot be assured
by informal means™); § 7.130(b) (EPA shall make a finding of noncompliance if it determines the recipient is in
noncompliance and “if compliance cannot be achieved voluntarily”).

2 See 40 C.F.R. § 7.115(c).
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To facilitate the informal resolution agreement process, we will soon be providing you with a
draft Informal Resolution Agreement for review and consideration. If you have any questions
about this letter, please contact Dale Rhines, ECRCO Deputy Director, at (202) 564-4174, by e-
mail at Rhines.Dale(@epa.gov or by mail at U.S. EPA External Civil Rights Compliance Office,
(Mail Code 2310A), 1200 Pennsylvania Avenue, NW, Washington, D.C. 20460.

Sincerely,

S Dok~

Lilian S. Dorka

Director

External Civil Rights Compliance Office
Office of General Counsel

ec: Angelia Talbert-Duarte
Deputy Associate General Counsel
Civil Rights & Finance Law Office

Beverly Banister

Acting Deputy Regional Administrator
Deputy Civil Rights Official

U.S. EPA Region 4

Leif Palmer
Regional Counsel
U.S. EPA Region 4
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

April 10, 2020

In Reply Refer to:
EPA Complaint Nos. 02NO-20-R3

Jennifer King, Chair

Susan April

Giuliana Brogna

Rural Agricultural Defenders
Post Office Box 445
Kearneysville, WV 25430

Re: Acceptance of Administrative Complaint

Dear Ms. King, Ms. April and Ms. Brogna:

The U.S. Environmental Protection Agency (EPA), External Civil Rights Compliance Office
(ECRCO), is accepting for investigation an administrative complaint filed against the West
Virginia Department of Health and Human Resources (WVDHHR) received by the EPA on
March 19, 2020.! The complaint was filed by the Rural Agricultural Defenders (RAD) alleging
that the WVDHHR’s lack of nondiscrimination procedures and polices discriminates against
individuals with limited English proficiency (LEP) in Jefferson County, on the basis of national
origin in violation of Title VI of the Civil Rights Act of 1964, and EPA’s nondiscrimination
regulation, at 40 C.F.R. Part 7.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or disability). /d.
Third, it must be filed within 180 days of the alleged discriminatory act. See 40 C.F.R. §
7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient of, EPA
financial assistance that allegedly committed the discriminatory act. See 40 C.F.R. § 7.15.

! An unsigned copy was received by ECRCO as part of supplemental information pertaining to an unrelated pending
matter on March 6, 2020.
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After careful consideration, ECRCO has determined that the complaint meets the jurisdictional
requirements stated above. First, the allegation is in writing. Second, it alleges that
discrimination occurred in violation of EPA’s nondiscrimination regulation. Third, the alleged
discriminatory acts occurred within 180 days of the filing this complaint. Finally, it alleges
discriminatory acts by the WVDHHR, which is a recipient of EPA financial assistance.

ECRCO will investigate the following issues:

1. Whether the WVDHHR provides meaningful access to information and their
programs and activities, to residents who have limited-English proficiency as required
by Title VI of the Civil Rights Act and EPA’s implementing regulation at 40 C.F.R.
Part 7.2

2. Whether the WVDHHR has and is implementing the procedural safeguards required
under 40 C.F.R. Parts 5 and 7 that recipients of federal assistance must have in place
to comply with their general nondiscrimination obligations, including specific
policies and procedures to ensure meaningful access to WVDHHR services, programs
and activities for individuals with limited-English proficiency and individuals with
disabilities, and whether the WVDHHR’s public participation policy and process
provide meaningful public involvement that is consistent with Title VI and EPA’s
Title VI implementing regulation at 40 C.F.R. Part 7.°

The initiation of an investigation of the issues above is not a decision on merit. ECRCO is a
neutral fact finder and will begin its process to gather the relevant information, discuss the matter
further with the Complainant and the WVDHHR, if appropriate, and determine next steps
utilizing ECRCO’s internal procedures. Generally, the investigation and resolution options and
procedures identified in EPA’s nondiscrimination regulation and ECRCO’s Case Resolution
Manual (CRM) will be utilized for the complaint investigation process. We invite you to review
ECRCO'’s Case Resolution Manual for a more detailed explanation of ECRCO’s complaint
resolution process, available at https://www.epa.gov/sites/production/files/2017-
01/documents/final epa_ogc ecrco crm january 11 2017.pdf.

2 See Title VI of the Civil Rights Act, 42 U.S.C. 2000(d) (prohibiting discrimination on the basis of national origin);
Lau v. Nichols, 414 U.S. 563, 568-69 (1974); 40 C.F.R. § 7.35(a). See also EPA’s Guidance to Environmental
Protection Agency Financial Assistance Recipients Regarding Title VI Prohibition Against National Origin
Discrimination Affecting Limited English Proficient Persons. 69 FR 35602 (June 25, 2004).
https://www.govinfo.gov/content/pkg/FR-2004-06-25/pdf/04-14464.pdf

3 See EPA’s Title VI Public Involvement Guidance for EPA Assistance Recipients Administering Environmental
Permitting Programs. 71 FR 14207 (March 21, 2006).

https://www.epa.gov/sites/production/files/2020-

02/documents/title_ vi_public_involvement guidance for epa recipients 2006.03.21.pdf

See Procedural Safeguards Checklist for Recipients, which provides a more detailed explanation of
nondiscrimination obligations and best practices, available at https://www.epa.gov/sites/production/files/2020-
02/documents/procedural safeguards checklist for recipients 2020.01.pdf.
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In the intervening time, ECRCO is providing the WVDHHR with an opportunity to make a
written submission responding to, rebutting, or denying the issues that have been accepted for
investigation within thirty (30) calendar days of receiving a copy of this letter notifying the
WVDHHR of the acceptance of Administrative Complaint #02NO-20-R3. See 40 C.F.R.

EPA’s nondiscrimination regulation provides that ECRCO shall attempt to resolve complaints
informally whenever possible. See 40 C.F.R. § 7.120(d)(2). Accordingly, ECRCO will contact
the WVDHHR within 10 days of the date of this letter to provide information about ECRCO’s
complaint process, and to offer and discuss the informal resolution agreement process with the
WVDHHR as a potential path for resolution of the issues which ECRCO has accepted for
investigation. If the WVDHHR agrees to engage in the informal resolution agreement process,
ECRCO will suspend its complaint investigation. In the event that the informal resolution
agreement process fails to result in an Informal Resolution Agreement between ECRCO and the
WVDHHR, ECRCO will notify the WVDHHR and the Complainant that ECRCO has resumed
its complaint investigation and will issue preliminary findings within 180 days of the start of the
investigation — excluding any days spent in the informal resolution agreement process. See 40
C.F.R. § 7.115(c).

No one may intimidate, threaten, coerce, or engage in other discriminatory conduct against
anyone because he or she has either taken action or participated in an action to secure rights
protected by the civil rights requirements that we enforce. See 40 C.F.R. § 7.100. Any individual
alleging such harassment or intimidation may file a complaint with ECRCO.

If you have questions about this letter, please feel free to contact me at (202)564-9649, by email
at dorka.lilian@epa.gov, or Aaron L. Bell, Case Manager, at (202)564-1044, by email at
bell.aaron@epa.gov, or by mail at U.S. EPA External Civil Rights Compliance Office (Mail
Code 2310A), 1200 Pennsylvania Avenue, NW, Washington, D.C. 20460.

Sincerely,

Lilian S. Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

cc: Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office





Ms. Jennifer King
Ms. Susan April
Ms. Giuliana Brogna Page 4

Diana Esher

Deputy Regional Administrator
Deputy Civil Rights Official
U.S. EPA Region 3

Cecil Rodrigues
Regional Counsel
U.S. EPA Region 3
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
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April 10, 2020

In Reply Refer to:
Complaint Nos. 02NO-20-R3

Bill J. Crouch

Cabinet Secretary

West Virginia Department of Health and Human Resources
Office of the Secretary

One Davis Square, Suite 100 East

Charleston, West Virginia 25301

Re: Acceptance of Administrative Complaint

Dear Secretary Crouch:

The U.S. Environmental Protection Agency (EPA), External Civil Rights Compliance Office
(ECRCO), is accepting for investigation an administrative complaint filed against the West
Virginia Department of Health and Human Resources (WVDHHR) received by the EPA on
March 19, 2020. The complaint alleges that the WVDHHR’s lack of nondiscrimination
procedures and polices discriminates against individuals with limited English proficiency (LEP)
in Jefferson County, on the basis of national origin in violation of Title VI of the Civil Rights
Act of 1964, and EPA’s nondiscrimination regulation, at 40 C.F.R. Part 7.

Pursuant to EPA’s nondiscrimination regulation, ECRCO conducts a preliminary review of
administrative complaints to determine acceptance, rejection, or referral to the appropriate
Federal agency. See 40 C.F.R. § 7.120(d)(1). To be accepted for investigation, a complaint must
meet the jurisdictional requirements described in the EPA’s nondiscrimination regulation. First,
the complaint must be in writing. See 40 C.F.R. § 7.120(b)(1). Second, it must describe an
alleged discriminatory act that, if true, may violate the EPA’s nondiscrimination regulation (i.e.,
an alleged discriminatory act based on race, color, national origin, sex, age, or disability). /d.
Third, it must be filed within 180 days of the alleged discriminatory act. See 40 C.F.R. §
7.120(b)(2). Finally, the complaint must be filed against an applicant for, or recipient of, EPA
financial assistance that allegedly committed the discriminatory act. See 40 C.F.R. § 7.15.

After careful consideration, ECRCO has determined that the complaint meets the jurisdictional
requirements stated above. First, the allegation is in writing. Second, it alleges that
discrimination occurred in violation of EPA’s nondiscrimination regulation. Third, the alleged
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discriminatory acts occurred within 180 days of the filing this complaint. Finally, it alleges
discriminatory acts by the WVDHHR, which is a recipient of EPA financial assistance.

ECRCO will investigate the following issues:

1. Whether the WVDHHR provides meaningful access to information and their
programs and activities, to residents who have limited-English proficiency as required
by Title VI of the Civil Rights Act and EPA’s implementing regulation at 40 C.F.R.
Part 7.!

2. Whether the WVDHHR has and is implementing the procedural safeguards required
under 40 C.F.R. Parts 5 and 7 that recipients of federal assistance must have in place
to comply with their general nondiscrimination obligations, including specific
policies and procedures to ensure meaningful access to WVDHHR services, programs
and activities for individuals with limited-English proficiency and individuals with
disabilities, and whether the WVDHHR’s public participation policy and process
provide meaningful public involvement that is consistent with Title VI and EPA’s
Title VI implementing regulation at 40 C.F.R. Part 7.

The initiation of an investigation of the issues above is not a decision on merit. ECRCO is a
neutral fact finder and will begin its process to gather the relevant information, discuss the matter
further with the Complainant and the WVDHHR, if appropriate, and determine next steps
utilizing ECRCO’s internal procedures. Generally, the investigation and resolution options and
procedures identified in EPA’s nondiscrimination regulation and ECRCO’s Case Resolution
Manual (CRM) will be utilized for the complaint investigation process. We invite you to review
ECRCO’s Case Resolution Manual for a more detailed explanation of ECRCO’s complaint
resolution process, available at https://www.epa.gov/sites/production/files/2017-
01/documents/final epa ogc ecrco crm january 11 2017.pdf.

In the intervening time, ECRCO is providing the WVDHHR with an opportunity to make a
written submission responding to, rebutting, or denying the issues that have been accepted for
investigation within thirty (30) calendar days of receiving a copy of this letter notifying the
WVDHHR of the acceptance of Administrative Complaint #02NO-20-R3. See 40 C.F.R.

! See Title VI of the Civil Rights Act, 42 U.S.C. 2000(d) (prohibiting discrimination on the basis of national origin);
Lau v. Nichols, 414 U.S. 563, 568-69 (1974); 40 C.F.R. § 7.35(a). See also EPA’s Guidance to Environmental
Protection Agency Financial Assistance Recipients Regarding Title VI Prohibition Against National Origin
Discrimination Affecting Limited English Proficient Persons. 69 FR 35602 (June 25, 2004).
https://www.govinfo.gov/content/pkg/FR-2004-06-25/pdf/04-14464.pdf

2 See EPA’s Title VI Public Involvement Guidance for EPA Assistance Recipients Administering Environmental
Permitting Programs. 71 FR 14207 (March 21, 2006).

https://www.epa.gov/sites/production/files/2020-

02/documents/title vi_public_involvement guidance for epa recipients 2006.03.21.pdf

See Procedural Safeguards Checklist for Recipients, which provides a more detailed explanation of
nondiscrimination obligations and best practices, available at https://www.epa.gov/sites/production/files/2020-
02/documents/procedural safeguards checklist for recipients 2020.01.pdf.
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EPA’s nondiscrimination regulation provides that ECRCO shall attempt to resolve complaints
informally whenever possible. See 40 C.F.R. § 7.120(d)(2). Accordingly, ECRCO will contact
the WVDHHR within 10 days of the date of this letter to provide information about ECRCO’s
complaint process, and to offer and discuss the informal resolution agreement process with the
WVDHHR as a potential path for resolution of the issues which ECRCO has accepted for
investigation. If the WVDHHR agrees to engage in the informal resolution agreement process,
ECRCO will suspend its complaint investigation. In the event that the informal resolution
agreement process fails to result in an Informal Resolution Agreement between ECRCO and the
WVDHHR, ECRCO will notify the WVDHHR and the Complainant that ECRCO has resumed
its complaint investigation and will issue preliminary findings within 180 days of the start of the
investigation — excluding any days spent in the informal resolution agreement process. See 40
C.F.R. § 7.115(c).

No one may intimidate, threaten, coerce, or engage in other discriminatory conduct against
anyone because he or she has either taken action or participated in an action to secure rights
protected by the civil rights requirements that we enforce. See 40 C.F.R. § 7.100. Any individual
alleging such harassment or intimidation may file a complaint with ECRCO.

If you have questions about this letter, please feel free to contact me at (202)564-9649, by email
at dorka.lilian@epa.gov, or Aaron L. Bell, Case Manager, at (202)564-1044, by email at
bell.aaron@epa.gov, or by mail at U.S. EPA External Civil Rights Compliance Office (Mail
Code 2310A), 1200 Pennsylvania Avenue, NW, Washington, D.C. 20460.

Sincerely,

Lilian S. Dorka, Director
External Civil Rights Compliance Office
Office of General Counsel

cc: Angelia Talbert-Duarte
Acting Associate General Counsel
Civil Rights & Finance Law Office

Diana Esher

Deputy Regional Administrator
Deputy Civil Rights Official
U.S. EPA Region 3

Cecil Rodrigues
Regional Counsel
U.S. EPA Region 3






UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
SR STaze WASHINGTON, D.C. 20460

N\

(7
%4 prote”

dl
AW
(o)
% agenct

%

EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

March 24, 2020

In Reply Refer to:
EPA Complaint No. 02NO-20-R3

Jennifer King, Chair
Giuliana Brogna

Susan April

Rural Agricultural Defenders
Post Office Box 445
Kearneysville, WV 25430

Re: Acknowledgement of Administrative Complaint

Dear Mss. King, April, and Brogna:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), received your correspondence on March 19, 2020, alleging
discrimination based on national origin in violation of Title VI of the Civil Rights Act of 1964
involving the West Virginia Department of Health and Human Resources.

ECRCO is responsible for processing and resolving complaints alleging discrimination by
programs or activities that receive financial assistance from the EPA. ECRCO will review the
correspondence in light of EPA’s nondiscrimination regulation to determine whether it is a
complaint that falls within ECRCO’s jurisdiction. Once this jurisdictional review is completed,
ECRCO will notify you as to whether it will accept the complaint for investigation, or reject, or
refer the complaint to another Federal agency.

In the interim, if you have any questions about the status of this correspondence, please contact
me by telephone at (202) 564-4174 or by email at rhines.dale@epa.gov.

Sincerely,

RHINES

Dale Rhines

Deputy Director

External Civil Rights Compliance Office
Office of General Counsel

cc: Angelia Talbert-Duarte
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Acting Associate General Counsel
Civil Rights & Finance Law Office

Dianne Esher
Deputy Regional Administrator
US EPA Region 3

Cecil Rodrigues

Regional Counsel

Deputy Civil Rights Official
U.S. EPA Region 3
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EXTERNAL CIVIL RIGHTS COMPLIANCE OFFICE
OFFICE OF GENERAL COUNSEL

March 24, 2019

In Reply Refer to:
EPA Complaint No: 02NO-20-R3

Bill J. Crouch

Cabinet Secretary

West Virginia Department of Health and Human Resources
Office of the Secretary

One Davis Square, Suite 100 East

Charleston, West Virginia 25301

Re: Acknowledgement of Receipt of Administrative Complaint

Dear Secretary Crouch:

This letter is to notify you that the U.S. Environmental Protection Agency (EPA), External Civil
Rights Compliance Office (ECRCO), received a complaint involving the West Virginia
Department of Health and Human Resources on March 19, 2020.

ECRCO is responsible for processing and resolving complaints alleging discrimination by
programs or activities that receive financial assistance from the EPA. ECRCO will review the
complaint in light of EPA’s nondiscrimination regulation to determine whether it is a complaint
that falls within ECRCO’s jurisdiction. Once this jurisdictional review is completed, ECRCO
will notify you as to whether it will accept the complaint for investigation or reject or refer the
complaint to another Federal agency.

In the interim, if you have any questions about the status of this correspondence, please contact me
by telephone at (202) 564-4174, or by email at Rhines.Dale@epa.gov.

Sincerely,
DALE D mines
Date: 2020.03.24
R H I N ES 1 1a:3eZ:40 -04'00"
Dale Rhines
Deputy Director

External Civil Rights Compliance Office
Office of General Counsel

cc: Angelia Talbert-Duarte
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Acting Associate General Counsel
Civil Rights & Finance Law Office

Dianne Esher
Deputy Regional Administrator
US EPA Region 3

Cecil Rodrigues

Regional Counsel

Deputy Civil Rights Official
U.S. EPA Region 3
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West Virginia (WV) Department of Health and Human Resources (DHHR)

Title VI Responsibilities

Title VI of the Civil Rights Act of 1964 prohibits recipients of federal financial assistance from
discriminating against or otherwise excluding individuals on the basis of race, color, or national
origin in any of their activities. Section 601 of Title VI, 42 U.S.C. §2000d, provides: No person in
the United States shall, on the ground of race, color, or national origin, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination under any program
or activity receiving Federal financial assistance.

WV DHHR Receives EPA Federal Funds

Federal EPA money supports the programs and activities of WV DHHR’s Environmental
Engineering Division, the primary agency designated to carry out the provisions of the federal
"Safe Drinking Water Act," and for assuring that the state's 2,000 public drinking water
supplies provide a reliable supply of safe drinking water to approximately 1,387,000
individuals.

Specific activities of this division include:

* Project Review and Approval: provides about 500 technical engineering reviews each year
for new or renovated systems;

* Construction Permits: issues about 275 permits each year to construct new or renovated
systems based upon engineering reviews;

» Lead/Copper/Corrosion Control: provides technical assistance to assure systems are
testing for lead and copper contamination and that proper treatment is occurring.

* Data Management/Compliance: reviews approximately 40,000 monitoring reports for
routine testing of more than 200 specific contaminants, and assures that compliance
activities are undertaken to correct violations; provides on-site technical assistance and
public notices if public health is threatened;

* Enforcement: provides for court action when needed to formally resolve violations,
including about 80 Boil Water Orders placed on systems each year in cases where
waterborne disease is possible;

* Water Well Driller training and Certification: provides training, examination and certification
of drillers;

* Water system Operator Training Testing and Certification: provides training, testing and
certification for public water system operators;

* Wellhead Protection: provided technical expertise for community wellhead protection
programs in area of hydro geology, geology, hydraulic characteristics, modeling and
simulation;

* Public Wastewater Systems: provides oversight for the location, design, construction and
operation of large, municipal wastewater systems, including training for about 500 and
certification for about 125 operators each year;

Here is the link to the WV DHHR 2018 Annul Report to EPA on Drinking Water State Revolving
Fund (DWSRF) program activities and disbursements.





http://www.wvdhhr.org/oehs/eed/iandcd/Documents/Drinking Water State Revolving Fund A
nnual Reports/2018%20Annual%20Report.pdf

WV DHHR also receives EPA Federal funds via the Drinking Water Treatment Revolving Fund
(DWTREF). This program activity provides no-nterest or low-interest loans to Local Government
Agencies and other eligible providers to assist in financing drinking water infrastructure
projects, including but not limited to, treatment, distribution, transmission, storage, and
extensions. As of June 30, 2019, the Bureau for Public Health (BPH) within the WV DHHR had
been awarded twenty-three capitalization grants from the EPA totalling $213 million. (p. 7
http://wvwda.org/pdf/WDA2019AnnualReport.pdf).

ISSUE: WV DHHR nondiscrimination procedures only connect to USDA programs, such
as WIC and SNAP. EPA-funded programs at DHHR are not covered or considered.

On the main DHHR page, https://dhhr.wv.gov/Pages/default.aspx the tab title: How Do I...File
A Civil Rights Complaint? takes you to:
https://dhhr.wv.gov/Documents/DHHR %20Civil%20Rights %20Discrimination%20Complaint%
20Form%201G-CR-3%20.pdf which instructs on how to file a program complaint using the
USDA Program Discrimination Complaint Form, (AD-3027), found online at:
http://www.ascr.usda.gov/complaint filing cust.html, or at any USDA office, or write a letter
addressed to USDA and provide in the letter all of the information requested in the form.

PROBLEM: PUBLIC WATER SYSTEMS AT RISK

WV DHHR implements Title 64, Series 03, Public Water Supply Regulations that contain
specific state requirements and adopt federal regulations under CFR141 as required by the
EPA Office of Ground Water and Drinking Water. The absence of a nondiscrimination policy
and program at DHHR that considers the public’s need for nondiscriminatory information in
regards to Safe Drinking Water puts not only the public but the water systems themselves at
risk. This is most problemmatic for Limited English Proficiency (LEP) community members
whos very lives may be at risk if they cannot read mailed Boil Water Notices or Consumer
Confidence Reports provided to them by their public wate utilities.

Two examples.

1. ANNUAL CONSUMER CONFIDENCE REPORT
Walnut Grove Utilities, Jefferson Utility, Inc. (JUI), Kearneysville, WV

This brochure is a snapshot of the quality of the water that we provided last year. Included are
the details about where your water comes from, what it contains, and how it compares to
Environmental Protection Agency (EPA) and state standards.

https://www.juiwater.net/wp-content/uploads/2019/08/WALNUT-GROVE-UTILITIES-WV33019
42-2018-ccr.pdf

The WVDHHR, Office of Environmental Health, instructions to Water Utilities on required format
and content of Annual Consumer Confidence Reports makes no mention of nondiscrimination





policy, nor information to LEPs on how to access such important information in their native

language.

http://www.wvdhhr.org/oehs/eed/ccrinstr.pdf
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least, the required Health Warning (in red, below) about elevated levels of lead for pregnant
women and young children and the Health Warning (in red, below) on nitrate in drinking water
affecting children under six months needs to be accessible to LEPs in the community.





2. PUBLIC NOTICE: CHANGE OF WATER TREATMENT
Charles Town Utility Board (CTUB), Charles Town, WV

Dec. 10, 2019, CTUB sent the following notice to their drinking water customers.
IMPORTANT INFORMATION ABOUT YOUR DRINKING WATER

CHARLES TOWN UTILITIES, WV3301905, Exceeded Maximum Contaminant Level (MCL) for
Total Trihalomethanes. Our water system recently violated a drinking water standard. Although
this is not an emergency, you, as our customers have the right to know what happened, what
you should do, and what we are doing to correct the situation. We routinely monitor for the
presence of drinking water contaminants. Test results for 7/1/2019 through 9/30/2019 show
that our system exceeds the standard or maximum contaminant level (MCL) for Total
Trihalomethanes.

http://www.ctubwv.com/default/assets/File/PublicNotice-2019 CharlesTown WV v2 WEB(1).p
df

Within the notice they state that they are changing their water treatment method and that the
following subpopulations may be adversely affected:

Dialysis patients and Dialysis Centers. Kidney dialysis patients must have chloramines
removed from the water they use in dialysis machines. Depending on the method of chlorine
removal a patient now uses, some modifications to this process may be necessary to remove
chloramines. Patients should check with their dialysis physician who can recommend the
proper type of water treatment.

Aquarium, Fish, Amphibians & Reptile Owners. Since many aquatic animals take
chloramines directly from the water into their bloodstream, chloramines must be removed from
the water used by your fish and other aquatic animals...Chloramines will not dissipate. Water
conditioners specifically designed for removing chloramines are commercially available. Pet
stores and pet suppliers should be able to provide information on de-chloramination products
and instructions.

Businesses Requiring High Purity Water. Businesses such as laboratories, microchip
manufacturers, photography labs and pharmaceutical companies may be affected. These
businesses should contact a water treatment professional or an equipment supplier to review
their water needs and potential impact.

They also made the following odd request:

Please share this information with all the other people who drink this water, especially those
who may not have received this notice directly (for example, people in apartments, nursing
homes, schools and businesses.) You can do this by posting this notice in a public place or
distributing copies by hand or mail.





But CTUB themselves did not go to apartments, nursing homes, schools and businesses, not
did they post the notice in a public place. They did not make the effort to translate the notice
into any other language or to have any procedure in place for LEP community members to ask
for a translated copy.

Complaint

Rural Agricultural Defenders (RAD) hereby informs EPA ECRO that WV DHHR is non-compliant
with the Title VI Civil Rights Act nd requests the ECRO directs DHHR to address this
noncompliance, which we contend is a public health threatening situation.
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